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August 5, 2010
The Harmonized Systems Committee Needs to Reconsider its Decision 

To Classify Fermented Neutral Based Alcohol under HS Heading 2208 

And Instruction to the Secretariat to Amend the Explanatory Notes 

“To Take into Account New Technologies in the Manufacture Of Ethanol”
The decision of the Harmonized System Committee (“HSC”) in NC1500E1a to classify certain fermented alcohol products that had not undergone distillation under HS heading 2208 represents a radical departure from the common understanding of the structure of HS Chapter 22 and HS Chapter 22 classification principles. In particular, the decision of the HSC in NC1500E1a is contrary to the longstanding decision of the CCC’s Nomenclature Committee and the text of the heading 22.08 that only distilled products qualify for classification under heading 22.08.  Similarly, given the well established understanding of the definition of ethyl alcohol for classification of products under heading 22.07 and 22.08, the directive of the HSC in NC1500E1a to amend the ENs “to take into account new technologies in the manufacture of ethanol” goes beyond the mandate of the HSC to prepare ENs as guides to the interpretation of the HS.

The HS Convention states the function of the HSC is to prepare Explanatory Notes, Classification Opinions or other advice as guides to the interpretation of the Harmonized System (“HS”), i.e., to clarify the meaning of the legal texts. The HS Convention authorizes the HSC “to propose such amendments to this Convention as may be considered desirable, having regard, in particular, to the needs of users and to changes in technology or in patterns of international trade.”  However, under the HS Convention, only the Contracting Parties (CPs) can change the longstanding interpretation of the legal texts to accommodate changes in technology, by amending the legal texts.  Viewed in this context, the decision of the HSC to classify the products in question under heading 22.08 is contrary to the terms of reference and should be reconsidered, as is the instruction of the HSC to prepare an amendment to the EN to take into account new technologies in the manufacture of ethanol.

It is Well-Established that Only Distilled Products Qualify For Classification In Heading 2208
It has long been understood that HS Chapter 22 is structured along four distinct product groups:

· Headings 22.01 and 22.02 for water and non-alcoholic beverages and ice;

· Headings 22.03, 22.04, 22.05 and 22.06 for fermented alcoholic beverages (beer, wine, cider ,etc.) and fortified fermented beverages;

· Headings 22.07 and 22.08 for denatured and undenatured distilled alcohol, distilled beverages (liqueurs, spirits); and

· Heading 22.09 for vinegar and substitutes for vinegar.

The bright-line distinction between fermented alcohol products and distilled alcohol products within the structure of HS Chapter 22, reflected above, has long been recognized.   In fact, this distinction was acknowledged by the European Community (“EC”) in its Note initially raising the issue of classification of non-distilled alcohol bases.  As set forth in NC1111E1a (6 September 2006), while asking for clarification of the scope of heading 22.08, the EC acknowledged:

 Traditionally, alcohol is obtained from fermentation of sugar substances followed by distillation.  Logically, the Harmonized System Nomenclature as well as General Considerations of Explanatory Notes for Chapter 22 (p. 185) distinguish fermented alcoholic beverages that cover beers (22.03), fresh grape wines (22.04), vermouths (22.05) and other fermented beverages such as cider, perry, fruit wines, hydromel (22.06) from distilled alcoholic liquids and beverages and ethyl alcohol (22.08), resulting from distillation or mixing with distilled alcohol. (¶2)
The EC noted that a certain number of new products had appeared on the market that either consisted in, or included, alcohol produced by fermentation which has undergone at least one significant cleaning process (¶3).  The EC pointed out that classification of these non-distilled products could be challenged under heading 22.08, if that heading were strictly construed to be limited to products obtained or produced by distillation, even though these products may have lost their character as fermented products: 

The EC is of the opinion that classification of those new products in the HS nomenclature according to the current legal texts may lead to different interpretations, since they may be considered, on the basis of their own technical characteristics, to have lost their character of fermented products and therefore not fall under headings 22.03 to 22.06 anymore as they appear to have characteristics similar to distilled alcohol of heading 22.08. However, the fact that those products have not been produced by a distillation process could, on the other hand, challenge a classification under heading 22.08 if this heading was stricto sensu considered to be limited to products obtained or produced by the distillation process. (¶6)

The EC further noted:

Due to the current wording of legal text of heading 22.08, it could be difficult to determine whether cleaned-up fermented alcohol, which might be considered to have lost the character of a product of heading 22.06, can be considered to be suitable for classification under heading 22.08 as it has not undergone distillation at any stage of the production. (¶14)
Although a cleaned-up alcohol obtained from a fermented source may have been stripped of the characteristics of fermentation and this neutral base may be virtually identical to a neutral base derived from distillation, it can not be classified as “spirituous” since, according to a restrictive interpretation of the term “spirit,” heading 22.08 would include those products that have been obtained or produced by distillation only. (¶15)

And:

In addition, Explanatory Notes to heading 22.07 state that ethyl alcohol “is obtained either by fermentation of certain kinds of sugar by means of yeast or other ferments and subsequent distillation, or synthetically”. This definition of ethyl alcohol does not take into account new technologies such as permeation used for purifying ethyl alcohol (and obtaining “cleaned-up” alcohol). (¶18)
The Secretariat, in its comments to the EC Note, pointed out that in light of the long-standing decision of the CCC’s Nomenclature Committee and based on the text of heading 22.08, only distilled products can qualify for the classification in this heading, noting specifically:

The Secretariat would like to remind the Committee that the scope of the expression “other spirituous beverages” (as used in the CCCN 22.09 (HS heading 22.08)) was examined by the Nomenclature Committee at its 52nd Session (in 1984) when the classification of mixture of lemonade and beer or wine was considered. The question before the Committee was whether this expression covered fermented beverages or was restricted to distilled spirits. As the Report of the Nomenclature Committee shows, “the Committee was almost unanimously of the view that the expression “other spirituous beverages”… covered distilled products only and did not cover the mixtures in question.” (see Doc. 31.406E (NC/52), 31.540E, Annex D/3 (NC/52 - Report)) (¶24) (Emphasis added)
Thus, in the light of this decision by the Nomenclature Committee and based on the text of heading 22.08, it appears that only distilled products can qualify for the classification in this heading. Given that the solutions at issue have not undergone the process of distillation, the Secretariat is of the opinion that heading 22.08 should be ruled out. (¶25) (Emphasis added)

The Secretariat further noted that heading 22.06 provides for fermented beverages other than those covered in headings 22.03 to 22.05 and stressed that “the current legal text does not preclude fermented beverages from being cleaned by any processes other than distillation,” also noting that the Explanatory Note to heading 22.06 permits the addition of alcohol or further fermentation of the fermented beverages of heading 22.06, if they “retain the character of products falling in the heading”. (¶27)
As can be seen in the excerpts of NC 1111E1a set forth above, the EC recognized that under a strict interpretation of the legal text of HS Chapter 22, “cleaned-up fermented alcohol” that had not undergone distillation at any stage of production could not be classified under heading 2208.  This interpretation was confirmed unequivocally by the Secretariat based upon its exegesis of the legal text of chapter 22 and longstanding precedent.   Nevertheless, the EC sought clarification of the scope of heading 22.08 to determine whether non-distilled alcohol products “having similar characteristics to products obtained from distillation or ethyl alcohol” (¶17) derived from “new technologies such as permeation used for purifying ethyl alcohol (and obtaining “cleaned-up” alcohol)” (¶18) should be classified under heading 22.08.

In NC 1171E1a, the EC presented four products, which it characterized as examples of "alcoholic bases" …produced by fermentation of solutions containing sugar, e.g., beer mash, grape juice, aqueous sugar solution.” (¶5) The EC stated the fermented products had been treated with activated carbon and filtered, or underwent a clarification/purification process, in order to isolate the alcohol from the fermented solution (¶5) and that “{N}ot only colour, flavour and other substances which characterize a beverage are removed but also the main part of secondary products originating from the fermentation process, such as glycerol, isobutanol, 2-methylbutan-1-ol and 3-methylbutan-1-ol, for example.” (¶6)  The EC further stated these "alcoholic bases" had lost the characteristics of a fermented product or beverage, respectively, and that the products are used as ingredients in the manufacture of beverages. (¶6)  

The EC went on to specify that these are new products, manufactured according to new production techniques, such as those based on permeation, not envisaged when the current Nomenclature was written, which are intended to obtain neutral alcohol, i.e., alcohol practically without impurities or byproducts by elimination of the properties related to fermentation (¶15).  The EC claimed that the alcoholic liquid obtained by the new technology is “similar” to that which can be obtained by distillation (¶16) and that the final use of these non-distilled products and of distilled products distillation process is the same. 

Finally, the EC challenged the longstanding interpretation of heading 22.08 set forth in paragraph 25 of NC 1111E1a that heading 22.08 “should be ruled out” for solutions that have not undergone the process of distillation, claiming “nothing in the last part of the legal wording of heading 22.08 ("spirits, liqueurs and other spirituous beverages") makes it possible to limit the products covered by this heading only to products which have been the subject of a distillation process.

In its response, the Secretariat pointed out the HSC at its previous session had confirmed that "fermented alcoholic solutions, not distilled but cleaned by permeation technique, belonged to heading 22.06, as long as they retained the characteristics of fermented beverages not specified or included elsewhere” (¶27), and that heading 22.08 was restricted to distilled products (¶29).   The Secretariat also took the position that for the purposes of classification in heading 22.06, account should be taken not only of the organoleptic qualities of a product, but also the product’s chemical composition, as long as an alcoholic solution could be identified as a fermented product by laboratory analysis (¶28).   Nevertheless, the Secretariat took note that the distinction between distilled beverages and fermented beverages cleaned up by permeation techniques was likely to create difficulties for HS users and complicate customs clearance of the products concerned and that the HSC might wish to consider amending the legal text or, at least, the Explanatory Notes to clarify the situation in this area (¶33).

The Classification Decisions in NC 1500E1a are Contrary to Well-Established Classification Principles under HS Chapter 22
It is within the context of the EC’s claims that the traditional interpretation of headings 22.06 and 22.08 did not take into account “new technologies” and “new products” that the EC submitted the classified in NC 1500E1a:  Product A, a clear colourless neutral alcoholic base obtained by fermentation of beer mash and subsequent cleaning and filtration; Product B, a clear colourless neutral alcoholic base obtained by fermentation of fruit juices and subsequent clarification and filtration; and Product D, a clear colourless neutral alcoholic base obtained by mixing a fruit wine with a spirit and subsequent cleaning and filtration.

The Decisions of the HSC in NC 1500E1a to classify the three products in question under the “Other” basket classification of HS 22.08 did not distinguish among the three products. Nor did it discuss the commonly understood structure of Chapter 22 noted by the EC in its original comments on non-distilled alcohol bases or the long-standing interpretation of heading 22.08 as being limited to distilled products.  Instead, it noted views were divided with regard to the classification of the products concerned, and presented the views of the delegates on alternate classification of these products in heading 21.06, heading 22.06, and heading 22.08.  

Those with the view that the products in question should be classified in heading 22.08 argued, inter alia, that although the products were not distilled, “they closely resembled distilled products…” (¶5(i)); that the products “did not retain the character of fermented products as required under the third paragraph of the Explanatory Note to heading 2206, and this could not be classified in this heading”(¶5(ii)); and that the third paragraph of the Explanatory Note of heading 22.07 “did not take into account modern technologies of obtaining ethyl alcohol that were not limited to distillation or synthesis…”(¶5(iii)).  

Those with the view that the products in question should be classified in heading 22.08 also noted the legal text of heading 22.08 did not require that ethyl alcohol be obtained by distillation (¶5(iv)); that heading 22.06 was limited to preparations of a kind used in the manufacture of beverages that contain flavoring ingredients characterized of a particular beverage not found in the products in question (¶5(v)); and that trace elements of fermentation found by laboratory analysis was not sufficient per se to claim that the products in question had the characteristics of fermented products. (¶5(vi)) 

On its face, the decision of the HSC to classify the three products in question under heading 22.08 is extremely problematic and needs to be reconsidered. At the outset, the HSC failed to distinguish among the three products, and failed to recognize that Product D was a mixture of fermented fruit juice and a spirit, while Product A was a product obtained by fermentation of beer mash and subsequent cleaning and filtration and Product B was a product obtained by fermentation of fruit juices and subsequent clarification and filtration.  

As a mixture of a fermented product and a spirit, Product D is subject to the express language of the explanatory note to heading 22.06, which provides:

All these beverages may be either naturally sparkling or artificially charges with carbon dioxide.  The remain classified in the heading when fortified with added alcohol or when the alcohol content has been increased by further fermentation, provided that they retain the character of products falling in the heading.

Since Product D includes added alcohol, the issue of whether it retains the character of a fermented product is relevant to its classification.  In contrast, Product B is a fermented product other than beer and wine, and since it does not include added alcohol and its alcoholic content has not been increased by further fermentation, it falls within the scope of heading 22.06 irrespective of whether it has retained the character of a fermented product.  Similarly, product B is obtained by fermentation of beer mash, and is therefore within the scope of heading 22.03, as there is nothing in the language of heading 22.03 or the explanatory note to heading 22.03 requiring that the product retain its character as beer, or alternatively under heading 22.06, as an other fermented product that does not include added alcohol and that has not has its alcoholic content increased by further fermentation.

More fundamentally, the classification of these products in heading 22.08 ignores the well-established understanding of the scope of heading 22.06 and heading 22.08 based upon the clear distinction between whether or not a product is distilled.  This distinction was at the heart of the Canadian reservation to NC 1500E1a set forth at NC 1526E1a:

4. It is the opinion of the Canadian administration that traditionally heading 22.06 was meant to cover fermented products while heading 22.08 was to cover distilled products and thus that the decision to classify these beverage bases in heading 22.08 blurs this traditional differentiation between the products of the two headings.

5. We also are of the view that the Committee erred by overlooking several earlier discussions. As noted by the Secretariat in Doc. NC111E1a, in 1984 the Nomenclature Committee discussed the expression “other spirituous beverages” and, according to the Secretariat, concluded that only distilled products could be classified in heading 22.08.

6. The report of HSC/38 notes that “consensus emerged that fermented alcoholic solutions, not distilled but cleaned by permeation technique, belonged to heading 22.06, as long as they retained the characteristics of fermented beverages not specified or included elsewhere…[and] it was felt that heading 22.08 was restricted to distilled products only.”

7. While it has been pointed out that the text of heading 22.08 does not specify that the goods classified therein be distilled, the Canadian administration believes that this had been the understanding of the Committee for many years. The HS Explanatory Notes to the heading clearly support that interpretation.

8. During discussion on this subject, it was argued that the various processes that the products at issue had undergone had produced neutral alcohol without any impurities and thus they were so similar to products produced by distillation that they had clearly lost the character of fermented products of heading 22.06. While we can accept the point regarding the purity of the product, we contend that since these products have not been distilled, in our view, they are thus prohibited from classification in heading 22.08 based upon the understanding of the scope of that heading noted above.

By ignoring the HSC’s own past decisions in classifying these products inNC1500E1a, the HSC has acted contrary to its Terms of Reference, which provide that the purpose and scope of the HSC is, inter alia, to “interpret the HS legal texts in the most appropriate manner to secure uniform classification of goods, including settlement of classification disputes between CPs, thus facilitating trade (uniform interpretation and application)….”(Terms of Reference of the Harmonized System Committee, Confirmed by the Council - June 2003,Updated - June 2005).

The decision of the HSC in NC 1500E1a regarding the scope of headings 22.06 and 22.08 does not secure uniform interpretation and application of these classifications. On the contrary, by ignoring past precedent interpreting the scope of these heading it creates confusion where none previously existed.   The language of the EN to 22.06 is clear: fermented products are classified under this heading as long as alcohol has not been added and its alcoholic content has not been increased by further fermentation.  Fermented products with added alcohol and fermented products with alcoholic content increased by further fermentation also is classified under heading 22.06  as long as they retain their character as a fermented beverage.  As explained by the Secretariat, the fermented character of a product should not be determined exclusively on the basis of organoleptic qualities; fermented products should be classified under heading 22.06 as long as an alcoholic solution could be identified as a fermented product by laboratory analysis.  Similarly, past decisions of the HSC interpret heading 22.08 as encompassing only those products that have undergone distillation.

The decision of NC 1500E1a ignores these clear delineations of the scope of headings 22.06 and 22.08, and instead focuses on subjective concepts, i.e., whether a product “very closely resembled” distilled ethanol and whether a product only contained “some trace elements of the fermentation process…not per se sufficient to claim that they had the character of fermented products.”  How close is “very” close and what constitutes more than “some trace elements of the fermentation process” are not defined in the decision and are inherently undefinable.   As a result, under NC 1500E1a, classification of fermented products that have undergone filtration processes will be based on subjective determinations of national classifying authorities, with the likelihood of different classifications of the same products by different national classifying authorities. 

Even more troublesome, NC 1500E1a by its terms and by its contextual history is predicated on the idea that the traditional understanding of the meaning of the legal text can be ignored by the HSC in classification opinions when new technologies result in “new products.”   Although NC 1500E1a states classification should be on the basis of the legal text, which it claims does not require that ethyl alcohol be obtained by distillation for classification under heading 22.08, its interpretation of this legal text is contrary to the definition of ethyl alcohol in EN 22.07 and the interpretation of ethyl alcohol consistently recognized in past classification opinions.  

Indeed, the decision of the HSC in NC 1500E1a ignores the legal text of heading 22.08 and EN 22.08 itself, both of which limit the scope of heading 22.08 to “spirits,” which the EC acknowledged in NC 1111E1a is limited to distilled products.  The 2007 version of the HS, adopted after a five-year review cycle, modified the classifications under heading 22.08, deleting classification 220810, “Compound Alcoholic Preparations for the Manufacture of Beverages,” but otherwise retained the longstanding distilled spirituous products classifications: 

2208.20 - Spirits obtained by distilling grape wine or grape marc

2208.30 - Whiskies

2208.40 - Rum and other spirits obtained by distilling fermented sugarcane products

2208.50 - Gin and Geneva

2208.60 - Vodka

2208.70 - Liqueurs and cordials

2208.90 – Other

Under the principle of ejusdem generis, in construing legal texts, where general words follow enumerations of particular classes or persons or things, the general words are to be construed as applicable only to persons or things of the same general nature or kind as those enumerated.  
Contrary to the position of the HSC in NC 1500E1a that the legal text of 22.08 does not require that ethyl alcohol be obtained by distillation, the inclusion of ethyl alcohol in heading 22.08—a heading otherwise intended for, and limited to, spirits and spirituous products—confirms that the term “ethyl alcohol” be limited to products obtained through distillation.  

This is further confirmed by the EN to heading 22.08 itself, which states, inter alia,

The heading covers, whatever their alcoholic strength:
(A)  Spirits produced by distilling wine, cider or other fermented beverages or fermented grain or other vegetable products, without adding flavouring; they retain, wholly or partly, the secondary constituents (esters, aldehydes, acids, higher alcohols, etc.) which give the spirits their peculiar individual flavours and aromas.
 
(B)  Liqueurs and cordials, being spirituous beverages to which sugar, honey or other natural sweeteners and extracts or essences have been added (e.g., spirituous beverages produced by distilling, or by mixing, ethyl alcohol or distilled spirits, with one or more of the following : fruits, flowers or other parts of plants, extracts, essences, essential oils or juices, whether or not concentrated).  These products also include liqueurs and cordials containing sugar crystals, fruit juice liqueurs, egg liqueurs, herb liqueurs, berry liqueurs, spice liqueurs, tea liqueurs, chocolate liqueurs, milk liqueurs and honey liqueurs.
(C)  All other spirituous beverages not falling in any preceding heading of this Chapter.
 Provided that their alcoholic strength by volume is less than 80 % vol, the heading also covers undenatured spirits (ethyl alcohol and neutral spirits which, contrary to those at (A), (B) and (C) above, are characterised by the absence of secondary constituents giving a flavour or aroma….     
As reflected in EN 22.08, heading 22.08 covers:  (A) Spirits; (B) Liqueurs and cordials; and (C) All other spirituous beverages.  Most significantly, EN 22.08 includes ethyl alcohol within the scope of “undenatured spirits… which, contrary to those at (A), (B) and (C) above, are characterised by the absence of secondary constituents giving a flavour or aroma...,” consistent with EN 22.07 which defines ethyl alcohol as being obtained through distillation.  

In sum, the legal text of Chapter 22 and the Chapter 22 ENs leave no ambiguity that the term ethyl alcohol is limited to a product obtained through distillation and that only products obtained through distillation qualify for classification within heading 22.08.  

In the absence of any ambiguity, classification of fermented products that have not undergone distillation is beyond the mandate of the HSC.  As set forth in Article 7 of the HS Convention, the HSC is authorized to prepare Explanatory Notes and Classification Opinions “as guides to the interpretation of the Harmonized System.” In contrast the HSC is authorized “to propose such amendments as may be considered desirable, having regard, in particular to the needs of users and to changes in technology or in patterns of international trade.” (Emphasis added)  Under Article 8 of the HS Convention, the Customs Cooperation Council (“Council”) is mandated to examine proposals for amendment of the HS, prepared by the HSC, and recommend them to the Contracting Parties under the procedure of Article 16 of the Convention.

The distinction between clarifying the legal text of the HS and amending the legal text of the HS is fundamental to the integrity of the Convention and the HS.  Under Article 8 of the Convention, the Explanatory Notes, Classification Opinions, other advice on the interpretation of the HS, and recommendations to secure uniformity in the interpretation and application of the HS, that have been  prepared by the HSC under Article 7, are deemed to be approved by the Council if, not later than the end of the second month following the month during which that session was closed, no Contracting Party to this Convention has notified the Secretary-General that it requests that such matter be referred to the Council.  

The Amendment process, governed by Article 16 of the Convention, is far more complex.  Under Article 16: 

· The amendment process is initiated by the Council, which may recommend amendments to the Contracting Parties.  

· Any recommended amendment is deemed to be accepted six months after the date of its notification by the Secretary-General provided that there is no objection outstanding at the end of this period.

· Accepted amendments shall enter into force for all Contracting Parties on one of the following dates:

· where the recommended amendment is notified before 1 April, the date shall be 1 January of the second year following the date of such notification, or

· (b) where the recommended amendment is notified on or after 1 April, the date shall be 1 January of the third year following the date of such notification.   

As discussed on the WCO Website, there is a tension between amending the HS, which requires extensive consultations between and among private industries  and governments and what is, in effect, a two and one-half year implementation period for amendments, and an environment where product cycles are counted in months and no longer in years.  However, the deliberate nature of this process is consistent with the underlying requirements of the HS: 

• The Harmonized System is the legal instrument that is the universal basis for Customs tariffs and the international trade statistical system. For that reason changes must be well thought out, designed for the future, and effectively implemented.  It also means that there is a community of interest in achieving a degree of stability in the System, particularly by our member governments and fellow international organisations. It is a difficult balance to strike.

• The issue is not only, or perhaps not even primarily, a Customs issue. Responsibility for tariff policy in many countries falls within the portfolio of the Trade Ministry or the Commerce Ministry and is also of great concern of the private sector.
This contrast between an HSC classification opinion and an amendment in the HS legal text is reflected in their respective impact on Government classification determinations.  Under Article 3 of the Convention, each CP commits that its customs tariff and statistical nomenclature be in conformity with the Harmonized System. Under Article 16, this obligation applies to amendments accepted into the HS.  Unlike Amendments to the HS legal text, as noted above, Classification Opinions are not binding on contracting members, merely “guides to the interpretation of the Harmonized System.”  
Under the circumstances, the HSC should reconsider its decision in NC 1500E1a and classify the three products in question on the basis of the traditional understanding of the scope of heading 22.06 and heading 22.08.  If upon reconsideration the HSC concludes that classification of these products under heading 22.06 is inappropriate, it might consider classification of these products under HS 21.06, “food preparations not elsewhere specified or included.”  NC 1500E1a noted there was a consensus within the HSC that none of the three products at issue was a beverage, and some delegates indicated that the products should be classified in heading 21.06 for this reason.  

To address the concerns of the EC and other members regarding the implication of new technologies on products classified in Chapter 22, it may be necessary to amend the legal texts of headings 22.06 and 22.08.  If a majority of the HSC believes such amendments are needed, it should direct the HS Review Sub-Committee to review the legal text under headings 22.06 and 22.08 for this purpose.  As set forth on the WCO website, the purpose and scope of the Sub-Committee is to:

· pursue a review of the HS under the general guidance of the HS Committee;

· propose to the Committee such amendments to the HS as may be considered desirable having regard, in particular, to the needs of users and to changes in technology or in patterns of international trade; and

· prepare, to the extent appropriate, any consequential amendments to the Explanatory Notes and the Compendium of Classification Opinions for consideration by the Committee.

(Harmonized System Review Sub-Committee , “Purpose and Scope,” Confirmed by the Council - June 2003, Updated - June 2005)

Following review by the Review Sub-Committee, the HSC can recommend appropriate language to the Council to address the concerns raised by the EC, so that the Council can take action in accordance with Article 8 of the Convention.  As such, the concerns of the EC can be addressed in an appropriate manner under Article 16 of the Convention. 

The Proposed Amendments to the EN “To Take Into Account Modern Technologies in The Manufacture Of Ethanol” Goes Beyond The Mandate Of The HSC

In addition to its discussion of the HSC’s classification of certain neutral alcohol basis, NC 1500E1a also notes the HSC instructed the Secretariat to draft amendments to the ENs “to take into account modern technologies in the manufacture of ethanol”:

Furthermore, the Committee felt that the Explanatory Notes would need to be amended to take into account modern technologies in the manufacture of ethanol.  The Secretariat was instructed to draft an amendment of the Explanatory Notes and to present it to the Committee at its next Session.  Administrations were invited to submit comments and proposals in this respect. (¶8)

As a result, the Secretariat on 8 February 2010 published NC1530E1a, Possible Amendment Of The Explanatory Notes In Respect Of Technologies Used In The Manufacture Of Ethyl Alcohol, in which it stated it had prepared Draft EN Amendments “to more accurately reflect modern technology used in the manufacture of ethanol in general rather than a specific classification decision.” (¶5)  

As with the classification decisions of NC 1500E1a, the Directive of the HSC to the Secretariat in NC 1500E1a to draft an amendment of the ENs “to take into account modern technologies in the manufacture of ethanol” and the Proposed EN drafted by the Secretariat are extremely problematic.   Underlying the decision of the HSC to request an amendment to the Explanatory Notes was the position of members of the HSC in NC 1500E1a that although the neutral alcohol bases at issue were not distilled, “…they very closely resembled distill ethanol in terms of all fundamental technical characteristics and were processed to such an extent that virtually all traces of the fermentation process were eliminated…” (¶5(i)).  Those members also took the position that--

The third paragraph of the Explanatory Note of heading 22.07 did not take into account modern technologies of obtaining ethyl alcohol that were not limited to distillation or synthesis, but also included various purification and clarification techniques, which were technical equivalents of distillation in terms of the purity of ethanol obtained…. (¶5(iii)) 

Read within the context of the classification decisions in NC 1500E1a and the history preceding these classification decisions, the instruction of the HSC  to prepare an amendment of the ENs “to take into account modern technologies in the manufacture of ethanol” is intended to negate the longstanding interpretation of the legal texts of HS Chapter 22, reflected in the language of the EN to heading 22.07 that ethyl alcohol must be obtained “by fermentation of certain kinds of sugars by means of yeasts or other ferments and subsequent distillation or synthetically”—a definition of ethyl alcohol that has informed classification of alcoholic products since the introduction of the HS in 1984—and that products can be classified under heading 22.07 or heading 22.08 only if they are distilled.  Simply, the instruction of the HSC to draft an EN no longer defining ethyl alcohol as being obtained by distillation, directs the Secretariat to prepare ENs stating the opposite of the current ENs to heading 22.07, with the intention of justifying classification under heading 22.08 of products that have not undergone distillation.   It in effects calls for expanding the scope of the heading from its current purview.

Using an EN amendment for this purpose is beyond the mandate of the HSC.  Under Article 7 of the HS Convention only authorizes the HSC to prepare ENS “as guides to the interpretation of the Harmonized System” (¶7(b)).   As discussed above, there is no ambiguity that the scope of  heading 22.08 is limited to products that have undergone distillation,  and amending the ENs of Chapter 22 cannot authorize classification of products that have not undergone distillation under that heading.    

Moreover, amending ENs would not resolve the issue of the appropriate classification of “neutral alcohol bases” that have not undergone distillation.  The HS Convention makes clear that unlike Amendments to the HS legal text, ENs are “guides to the interpretation of the Harmonized System” not binding on contracting members.    For example, while US Courts have granted modest deference to the Explanatory Notes, they have not viewed them as determinative.  In Michael Simon Design, Inc. v. United States, Michael Simon Design, Inc. v. United States, 501 F.3d 1303, 1307 (Fed. Cir. 2007) the Federal Circuit disregarded an amendment to the Explanatory Notes that directly addressed the classification at issue before it, finding that “the Explanatory Notes are not binding upon us,” and relying instead on earlier court precedent. The Court concluded that “because the tariff provision is unambiguous and the Explanatory Notes are contrary to our precedent, we do not afford them any weight.”  

Similarly, in ruling letter HQ 962974 (Mar. 10, 2000), the US Customs and Border Patrol dismissed ENs that also directly addressed the classification at issue before it, reasoning that relevant Section Notes within the Harmonized Tariff Schedules of the United States, which are legally dispositive, precluded classification based upon the ENs.

The same situation undoubtedly would arise in the classification of numerous fermented alcohol products if EN amendments intending to change the classification principles of HS Chapter 22 were adopted.  Some Members would classify certain fermented products that had not gone through distillation as products under heading 22.06 based upon precedents interpreting the coverage of heading  22.08 as being limited to distilled products; other Members might classify these same products under heading 22.08 based upon the their reading of the Amended ENs.  Still others would classify certain of these products under heading 21.06 as “Food preparations not elsewhere specified or included,” based upon the history of the HS legal texts, as set forth by the Government of Canada in NC 1526E1a:

10. In paragraph 24 of Doc. NC1214E1a, the Secretariat pointed out that the 1992 edition of the Nomenclature, heading 22.08 provided for “compound alcoholic preparations of a kind used for the manufacture of beverages”. In the then Explanatory Note to heading 22.08 they were referred to as preparations not intended for immediate consumption and thus distinguishable from the liqueurs and other spirituous beverages of the heading. With the 1996 HS amendments the reference to compound alcoholic preparations was removed from heading 22.08 and the products were transferred to headings 21.06 and 33.02. The HS 2007 Explanatory Note to heading 21.06, item (7), on page IV-2106-2, makes the same distinction between preparations, which are, as presented, not intended for consumption as beverages, and beverages of Chapter 22. The Canadian administration feels this clearly demonstrates the goods at issue do not belong in heading 22.08.

11. We note that the Canadian Customs Tariff and the domestic tariffs of several other administrations contain a domestic breakout under heading 21.06 which reflects the action noted in the previous paragraph.

This same conflict would exist between any such ENs and the Harmonized Tariff Schedules of the United States, which provides for “Compound alcoholic preparations of an alcoholic strength by volume exceeding 0.5 percent vol., of a kind used for the manufacture of beverages,” under HTSUS 2106.90.12, HTSUS 2106.90.15, and HTSUS 2106.90.18.

As a result, adoption of amended ENs would not foster a uniform classification of these products.  Instead, it would result in a Babel of inconsistent classifications of these products, contrary to the mandate of the HSC as set forth in its Terms of Reference, which provide that the purpose and scope of the HSC is, inter alia, to “interpret the HS legal texts in the most appropriate manner to secure uniform classification of goods, including settlement of classification disputes between CPs, thus facilitating trade (uniform interpretation and application)….”(Terms of Reference of the Harmonized System Committee, Confirmed by the Council - June 2003,Updated - June 2005).
Under the circumstances, the HSC should reconsider its directive to the Secretariat to Amend the Explanatory Notes.  
1

